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Arbitration law in the United States is far more controversial when applied to individuals than to businesses. While enforcement of arbitration agreements between businesses sometimes raises legal issues that divide courts, those issues tend to interest only scholars, lawyers, and other specialists in the field of arbitration. In contrast, enforcement of arbitration agreements between a business and an individual (such as a consumer or employee) raises legal issues that interest many members of Congress and various interest groups

This Article proposes a centrist position. It joins progressives in rejecting overbroad enforcement of adhesive arbitration agreements due to conservativesupported anomalies in arbitration law's treatment of contract-law defenses, legally-erroneous decisions, and class actions. Once these anomalies are fixed, though, this Article joins conservatives in defending general enforcement of adhesive arbitration agreements under contract law's standards of consent because adhesive arbitration agreements should-contrary to progressive opinions-be as generally enforceable as other adhesion contracts. This Article briefly concludes by proposing language for a rule the Consumer Financial Protection Bureau could adopt to enact the reforms advocated in this Article.
I. INTRODUCTION
The Federal Arbitration Act ("FAA"), 1 enacted in 1925, requires courts to enforce pre-dispute arbitration agreements "save upon such grounds as exist at law or in equity for the revocation of any contract." 2 Since the 1980s, the Supreme Court has repeatedly applied this requirement to predispute arbitration agreements in "contracts of adhesion," 3 the form contracts drafted by businesses and presented to consumers, employees, and others on a take-it-or-leave-it basis. 4 Courts sometimes hold particular adhe-sive arbitration agreements unenforceable on grounds, such as unconscionability, "for the revocation of any contract." Most cases, however, find no such ground applicable. Thus, they enforce the adhesion contract, requiring arbitration rather than litigation between the parties. 5 For decades now, federal and state courts have applied the Supreme Court's interpretation of the FAA to enforce a wide variety of adhesive arbitration agreements in consumer, employment, and other contracts. 6 This widespread enforcement of adhesive arbitration agreements is divisive, largely along predictable political lines. The FAA-originally drafted by counsel to the New York Chamber of Commerce 7 -was enacted in a conservative era nearly a century ago. President Coolidge captured the spirit of the times when he said " [t] he business of America is business."
8 Current defenders of the FAA, including its application to adhesion contracts, tend to be business-oriented conservatives. 9 In contrast, proposals to regulate more 5 See, e.g., Richard Frankel, The Arbitration Clause As Super Contract, 91 WASH. U. L. REV. 531, 529-33 (2014) ("Courts . . . have turned arbitration clauses into a type of 'super contract.' Although courts purport to apply general contract law when interpreting arbitration clauses, they have in fact distorted contract law by creating special rules for arbitration clauses that make them enforceable in situations where other contracts are not."); Susan Landrum, Agreements, 97 MARQ. L. REV. 751, 755-56 (2014) (" [S] ome legal scholars have evaluated state courts' application of the unconscionability doctrine to arbitration agreements and have come to the conclusion that courts still often apply unconscionability in a way that demonstrates hostility to arbitration. . . . [H] owever, such an approach may have the tendency to focus on outliers that are not necessarily representative."); Amy J. Schmitz, Mobile-Home Mania? Protecting Procedurally Fair Arbitration in a Consumer Microcosm, 20 OHIO ST. J. ON DISP. RESOL. 291, 348 (2005) ("The problem remains that contract defenses have neither effectively nor efficiently policed the fairness of arbitration agreements. . . . Courts do not consistently apply contract defenses to ensure the consensual nature or fairness of MH and other consumer arbitration provisions."); Paul Weitzel, The End of Shareholder Litigation? Allowing Shareholders to Customize Enforcement Through Arbitration Provisions in Charters and Bylaws, 2013 BYU L. REV. 65, 111-12 (2013) ("Once a court finds an agreement to arbitrate, that agreement must be 'rigorously enforced,' and 'any doubts concerning the scope of arbitrable issues should be resolved in favor of arbitration, whether the problem at hand is the construction of the contract language itself or an allegation of waiver, delay, or a like defense to arbitrability.' This strong policy favoring arbitration will make it difficult for any defense to succeed."). 6 Under the Supreme Court's interpretations of the United States Constitution's Commerce Clause and the FAA, the FAA's preemption of inconsistent state law leaves little room for state courts to enforce state law opposing enforcement of adhesive arbitration agreements. See generally Doctor's Assocs. v. Casarotto, 517 U.S. 681 (1996); Southland Corp. v. Keating, 482 U.S. 483 (1984) ; Allied-Bruce Terminix Cos. v. Dobson, 513 U.S. 265 (1995) . 7 AMERICA 247 (2002) . 9 See infra Part II. [Vol. 53 tightly or even ban adhesive arbitration agreements tend to be supported by progressives.
Much Ado About Nothing?: What the Numbers Tell Us About How State Courts Apply the Unconscionability Doctrine to Arbitration
10
In recent years, opponents of adhesive arbitration agreements have enjoyed partial success by persuading Congress to enact several exceptions to the FAA's enforcement of them.
11 For example, the Dodd-Frank Act of 2010 prohibited pre-dispute arbitration agreements in residential mortgages and home-equity loans.
12 More broadly, Dodd-Frank also created a new federal agency, the Consumer Financial Protection Bureau ("CFPB"), 13 and authorized it to "prohibit or impose conditions or limitations on the use of" predispute arbitration agreements in all consumer financial services contracts. 14 Consequently, all three branches of the federal government now have significant power with respect to the law governing adhesive arbitration agreements: Congress could create further exceptions to the FAA, amend it, or even repeal it; the Supreme Court could amend or reverse its interpretations of the FAA; and the CFPB could promulgate regulations that exempt many consumer transactions from the FAA's enforcement of pre-dispute arbitration agreements. Though any of these major changes is quite possible in the next few years, the third seems most likely, because conservatives or Republicans currently comprise majorities in both houses of Congress, while the CFPB is directed by a Democrat appointed by the President who signed the Dodd-Frank Act. 15 Moreover, early indications suggest the CFPB is likely "to either ban or to severely limit arbitration provisions in consumer 10 See id. 11 See, e.g., Department of Defense Appropriations Act, 2010 , Pub. L. No. 111-118, § 816(a), 123 Stat. 3409 (2009 (prohibiting defense contractors from including arbitration clauses in employment contracts). 12 The Dodd-Frank Wall Street Reform and Consumer Protection Act of , Pub. L. No. 111-203, § 1414 (e), 124 Stat. 1964 ("No residential mortgage loan and no extension of credit under an open end consumer credit plan secured by the principal dwelling of the consumer may include terms which require arbitration or any other nonjudicial procedure as the method for resolving any controversy or settling any claims arising out of the transaction."). 13 Creating the Consumer Bureau, CONSUMER FIN. PROTECTION BUREAU, http://www.consumerfinance.gov/the-bureau/creatingthebureau/ [perma.cc/7FGH-VP3X]. The Bureau is an independent agency that operates under a director appointed by the President with Senate consent; it has investigatory, rulemaking, and enforcement powers. 12 U.S.C. § § 5491(a)-(c), 5492(a) (2012).
14 12 U.S.C. § § 5518(a)-(c) (2012); see also CFPB Launches Public Inquiry into Arbitration Clauses, CONSUMER FIN. PROTECTION BUREAU (Apr. 24, 2012) , http://www.consumerfinance.gov/newsroom/consumer-financial-protection-bureau-launches-public-inquiryinto-arbitration-clauses/ [perma.cc/J2H4-UHPJ]; The Dodd-Frank Wall Street Reform and Consumer Protection Act of , Pub. L. No. 111-203, 124 Stat. 1964 These proposed reforms are politically centrist. As noted above, the current widespread enforcement of adhesive arbitration agreements tends to be supported by conservatives while proposals to regulate more tightly or even ban adhesive arbitration agreements tend to be advocated by progressives. 18 This ideological divide fits a century-long pattern in which regulation of consumer, employment, and other adhesive contract terms is advocated by progressives who tend to see such regulation as protecting vulnerable people from rapacious businesses, rather than by conservatives who tend to see regulation of adhesion contract terms as raising costs to, and restricting the freedom of, both parties to the contract. 19 Because in the United States adhesion contracts often implicate one's political philosophy, disagreements about them can be profound. Such disagreements are not compromised easily and finding a moderate middle ground acceptable to both sides is a difficult task. With respect to adhesive arbitration agreements, this Article undertakes that difficult task. INQUIRY (Mar. 20, 2015) , http://www.subjecttoinquiry.com/cfpb/cfpbreleases-study-on-use-of-arbitration-clauses-in-consumer-contracts/ [perma.cc/RNU9-2YS9] ("[I]t seems nearly certain that the CFPB will attempt to restrict the use of arbitration requirements in consumer contracts."); Nancy Thomas & James McGuire, CFPB Releases Arbitration Study Report to Congress, MORRISON FOERSTER ENFORCEMENT BLOG (Mar. 12, 2015) This Article begins with a plea that progressives and conservatives acknowledge two truths in the phrase "adhesion contracts" and accept that arbitration law should reconcile these two truths in much the same way our law as a whole does. The two truths in the phrase "adhesion contracts" are (1) that they are contracts and (2) they are adhesive, drafted by businesses and presented to consumers, employees, and other adhering parties on a take-it-or-leave-it basis. Both of these truths are deeply woven into federal and state law. Adhesion contracts are contracts, because most of their terms are routinely enforced by courts throughout the country. 20 On the other hand, the fact that adhesion contracts are adhesive typically raises courts' readiness to deny enforcement to some of their terms on contract-law grounds like unconscionability. 21 And legislatures' widespread sense that courts need help policing the terms of adhesion contracts leads to the enactment of many statutes and regulations prohibiting various terms that were previously found in adhesion contracts. 22 Indeed the entire body of consumer law consists largely of statutes and regulations prohibiting various adhesion contract 20 See, e.g., Gatton v REV. 1307 REV. , 1314 REV. -15 (2005 ("[C] ourts routinely enforce standard form contracts unless they give no notice of the fact that they contain terms that could affect the offeree's legal rights, or contain unconscionable or objectively unexpected terms."); Raymond T. Nimmer, Breaking Barriers: The Relation Between Contract and Intellectual Property Law, 13 BERKELEY TECH. L.J. 827, 848 (1998) ("Contracts of adhesion are routinely enforced. A contract of adhesion analysis typically indicates that a court enforces the contract, but scrutinizes its terms more closely for terms that are procedurally or substantively unconscionable."). 21 Russell Korobkin, Bounded Rationality, Standard Form Contracts, and Unconscionability, 70 U. CHI. L. REV. 1203 , 1258 (2003 ("In some cases, courts point to the adhesive nature of form contracts as evidence that the terms therein are 'involuntary' and thus procedurally unconscionable."); id. at 1295 n.201 ("The majority of courts, however, find that the fact that a contract is adhesive is not alone enough for a finding of procedural unconscionability. and franchise law. 27 The enormous growth over the last hundred years of such legislation and agency rules regulating business is to a large extent the result of policymakers' decisions to prohibit enforcement of adhesive contract terms that would have been enforced had unconscionability and other contract-law doctrines been the only grounds on which to deny enforcement.
With the two truths in the phrase "adhesion contracts"-that they are contracts, but also adhesive-firmly in mind, this Article's basic premise is that adhesive arbitration agreements should be treated like other adhesion contracts. Because adhesion contracts generally are at least presumptively enforceable in our law, so should adhesive arbitration agreements be at least presumptively enforceable, 28 and because adhesion contracts are generally limited by our law, so adhesive arbitration agreements should be similarly limited. After decades engaged in scholarly, policy, and litigation debates about adhesive arbitration agreements, 29 I have concluded that three of U.S. (state and federal) law's general limits on adhesion contracts are especially pertinent to adhesive arbitration agreements.
(1) Because U.S. law generally only enforces adhesion contracts after allowing the party opposing enforcement to argue contract-law defenses to enforcement (such as unconscionability and misrepresentation), adhesive arbitration agreements should only be enforced 23 Id. at 1054-55 ("State usury laws limit the amount of interest that lenders can charge to certain types of borrowers. The Federal Trade Commission ('FTC') has issued regulations dictating terms that must, and must not, be included in payday loans, credit card agreements, and other consumer-oriented financial contracts.").
24 Id. at 1055 ("The Occupational Safety and Health Act and minimum wage laws establish mandatory requirements for employment contracts."). 25 An employee's right to join a labor union may not be contracted away pre-dispute; socalled "yellow dog" contracts are unenforceable under federal labor law. 29 U.S.C. § 103 (2012); Phelps Dodge Corp. v. NLRB, 313 U.S. 177, 187 (1941) . 26 See 15 U.S.C. § 77n (2012) (Securities Act anti-waiver provision); 15 U.S.C. § 77cc(a) (2012) (Securities Exchange Act anti-waiver provision: "Any condition, stipulation, or provision binding any person to waive compliance with any provision of this chapter or of any rule or regulation thereunder, or of any rule of a self-regulatory organization, shall be void."). 27 In sum, the fact that an adhesion contract contains an arbitration clause should not, on these three topics, make it more or less enforceable than the same contract would be without an arbitration clause. With few and relatively uncontroversial exceptions, 34 adhesive arbitration agreements should be enforced no more broadly or readily than other adhesion contracts.
Part II of this Article provides a history of how current law governing adhesive arbitration agreements developed and became divisive along predictable political lines. Part III introduces a framework to understand and compare different views about the law governing adhesive arbitration agreements. Basically, the views can be arrayed on a continuum about the level of consent the law should require before enforcing an arbitration agreement against an individual, such as a consumer or employee. Progressives generally would require higher levels of consent than arbitration law currently requires, while conservatives generally defend current arbitration law's low standards of consent.
Part IV proposes an intermediate (or centrist) position. It joins progressives in rejecting conservative-supported anomalies that enforce adhesive arbitration agreements more broadly than other adhesion contracts on the three specific issues noted above: contract-law defenses; correcting legally-erroneous decisions; and class actions. Once these anomalies are fixed though, adhesive arbitration agreements should-contrary to the progressive position-be as generally enforceable as other adhesion contracts. In other words, this Article joins conservatives in defending general enforcement of adhesive arbitration agreements under contract law's standards of consent. Part V briefly concludes. Finally, this Article includes an appendix with the language of a rule the CFPB could adopt to enact into law the reforms advocated in this Article. 30 34 See infra note 133 (discussing discovery, evidence, and jury).
II. THE POLITICAL DIVIDE OVER LAW GOVERNING ADHESIVE ARBITRATION AGREEMENTS
Current law's enforcement of adhesive arbitration agreements tends to be supported by the Right (conservatives) and opposed by the Left (progressives). For example, the last Congress's broadest bill to end enforcement of adhesive arbitration agreements, the Arbitration Fairness Act, had twentyfour co-sponsors in the Senate, none of whom were Republicans. 35 Supporters of this bill, versions of which have been introduced in many congresses, 36 include generally progressive groups such as the AFL-CIO, ACLU, Alliance for Justice, American Association for Justice (formerly American Trial Lawyers Association), NAACP, and Public Citizen, 37 while opponents of this bill include generally conservative business-oriented groups such as the U.S. Chamber of Commerce, National Association of Manufacturers, and American Bankers Association. 38 The interest-group battle over adhesive arbitra-tion agreements basically pits businesses against those who sue them, with plaintiffs' lawyers 39 and law professors who had been plaintiffs' lawyers leading the research and arguments against adhesive arbitration agreements. 40 In the legislative arena, as well as in courtrooms around the country, the "plaintiffs' lawyers versus business" battle over adhesive arbitration agreements has raged since the 1990s.
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The conservative/progressive divide in Congress and among interest groups corresponds to the conservative/progressive divide on the Supreme Court. The four most recent Supreme Court cases of great importance to adhesive arbitration agreements show a highly partisan voting pattern. Inc. v. Cardegna , in which the Supreme Court held that the arbitrator, rather than a court, is to decide whether the main contract (i.e., the contract that includes the arbitration clause) is illegal."). 49 The one significant exception to this, and perhaps a precursor to the Court's recent partisan or ideological arbitration voting, was a consumer arbitration case, Green Tree Fin. Corp.-Alabama v. Randolph, 531 U.S. 79 (2000) , in which the pro-enforcement majority consisted of five Republican appointees while the four dissenters consisted of the two Democratic appointees then on the Court plus Justice Stevens and Justice Souter, who was appointed by the first President Bush. 50 465 U.S. 1 (1984) In contrast, the current Supreme Court's Republican-appointed justices now seem farther from the political center on law governing adhesive arbitration agreements. This is the second conclusion suggested by the above study of the justices' votes. As noted above, the last four cases important to adhesive arbitration agreements have divided the justices along almost completely partisan lines and perhaps completely ideological lines, without the broad bipartisan support (from Democratic-appointed justices) enjoyed by earlier decisions enforcing adhesive arbitration agreements. 61 In addition, the nation's political center itself probably moved left after 2006, at least with respect to the area of law most focused on adhesion contracts-consumer law. While 2006 began with a Republican president and Republican majorities in both houses of Congress, the years immediately following 2006 included the financial crisis and the Great Recession 62 (both of which were widely blamed on lenders exploiting consumers 63 ), the election of President Obama, and the Dodd-Frank Act, 64 which may have been the single biggest 59 15 U.S.C. § 1226(a)(2) (2012) ("Notwithstanding any other provision of law, whenever a motor vehicle franchise contract provides for the use of arbitration to resolve a controversy arising out of or relating to such contract, arbitration may be used to settle such controversy only if after such controversy arises all parties to such controversy consent in writing to use arbitration to settle such controversy.").
60 10 U.S.C. § 987(f)(4) (2012) ("Notwithstanding section 2 of title 9, or any other Federal or State law, rule, or regulation, no agreement to arbitrate any dispute involving the extension of consumer credit shall be enforceable against any covered member or dependent of such a member, or any person who was a covered member or dependent of that member when the agreement was made."). 61 See supra notes 42-57. 62 The financial crisis is often dated around the 2008 bankruptcy of Lehman Brothers. 2008 to 2013: Crisis, Recovery, and Change, BLOOMBERG BUSINESSWEEK (2013) 64 Pub. L. No. 111-203, 124 Stat. 1376 . [Vol. 53 leftward movement of consumer law since at least the 1970s. 65 With respect to consumer arbitration, the Dodd-Frank Act:
• generally banned the use of pre-dispute arbitration agreements in residential mortgages and home-equity loans;
66
• prohibited enforcement of pre-dispute arbitration agreements in the context of certain whistleblowers; 67 and • created the Consumer Financial Protection Bureau 68 and authorized it to "prohibit or impose conditions or limitations on the use of" predispute arbitration clauses in many consumer financial services contracts. 69 The Democratic congress that passed Dodd-Frank also enacted a Defense Appropriations Act that prohibited large military appropriations to any contractor that requires its employees agree to arbitrate as a condition of employment. 70 In sum, since 2006 the nation's political center on consumer law seems to have moved left while the Republican-appointed justices' decisions on adhesive arbitration agreements have continued moving right. This divergence would be reduced or perhaps eliminated if this Article's proposals were adopted. For that reason, I describe this Article's proposals as "centrist."
However, I do not advocate these proposals solely, or even primarily, because they would bring law governing adhesive arbitration agreements back toward the nation's political center. I do not believe this or any area of law should constantly seek the center, because that would require legal rules constantly to change with the direction of the prevailing political winds. Such change would be bad because stability is an important virtue in the law. But those who prudently value stability in the law should, like Edmund Burke, be as skeptical of the absence of legal change as of constant or rapid legal change. 71 In that Burkean spirit of cautious, incremental law reform, this Article offers centrist proposals that I believe would move adhesive arbitration law from its current position on the right to about where I believe the center is.
To reiterate though, moving law toward the center is not my primary purpose in making these proposals. Rather, these proposals are what I believe would be good policy. Most of these beliefs are long-held, and I have advocated some of them before.
72 I believe the positions I advocate in this Article rest on the principle that has long animated my normative arbitration scholarship-what I call the "contractual approach" 73 to arbitration law, which is that arbitration agreements should generally be as enforceable as other contracts, rather than more or less enforceable. Applying this principle to adhesive arbitration agreements yields a set of proposals that I hope is timely and congenial to the CFPB, Congress, and the Supreme Court-all of whom make law governing adhesive arbitration agreements. 83, 86 (1996) ("Part III is an argument for a contractual approach to arbitration law-an argument that arbitration law is, and ought to be, essentially a branch of contract law."); Stephen J. Ware, Arbitration and Unconscionability After Doctor's Associates, Inc. v. Casarotto, 31 WAKE FOREST L. REV. 1001 , 1034 (1996 ("For two decades, the Supreme Court has advanced the contractual approach to arbitration law." (footnote omitted)). 74 See supra notes 11-15 and accompanying text.
terms is advocated by progressives who tend to see it as democratically protecting vulnerable people from rapacious businesses, rather than by conservatives who tend to see such regulation as raising costs to, and restricting the freedom of, both parties to the contract. 75 Throughout this long-term debate the relevant question, in its simplest form, is whether or not the law should enforce various contract terms. When the contract term in question is an agreement to arbitrate, the two polar positions ("always enforce them" and "never enforce them") are not the only possible positions. Rather, several positions can be arrayed on a continuum largely corresponding to the level of consent the law should require before enforcing an arbitration agreement against a consumer, employee, or other individual. Below is a diagram of the continuum, which summarizes five positions and labels them the Very Progressive Position, the Moderately Progressive Position, the Centrist Position, the Moderately Conservative Position, and the Very Conservative Position: 'Y REV. 165, 198 (2010) (referring to "the basic progressive tradition of consumer protection").
The next several pages explain the continuum and the five positions, after first exploring the key concept: the right to litigate.
B. Trading Away the Right to Litigate
Settlement Agreements and Exculpatory Clauses
Litigation is the default process of dispute resolution in the sense that parties can contract into alternative processes of dispute resolution, but if they do not, then each party retains the right to have the dispute resolved in litigation. 76 The right to litigate is important, especially in the United States.
77 Access to courts is basic to our system of government.
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The right to litigate is alienable. For example, a settlement agreement is an agreement through which the plaintiff (or other claimant) alienates her right to litigate her claim against the defendant. Typically, the defendant pays the plaintiff money or some other consideration in exchange for the plaintiff trading away her right to litigate that claim. In other words, a settlement is essentially a plaintiff contractually negating her claim against a defendant by trading away the right to litigate it. Courts' routine enforcement of settlement agreements emphasizes the alienability of the right to litigate. 79 However, settlement agreements are formed after a dispute has arisen. In contrast, pre-dispute agreements to negate claims by trading away the right to litigate them are often unenforceable.
80 A pre-dispute agreement to negate claims-especially when that agreement is just one clause of a broader contract-is typically called an "exculpatory clause." Exculpatory clauses are often unenforceable. As David Schwartz writes, Courts generally hold contract clauses to be void as against public policy if their effect is to exempt a party from liability for its own future fraud or intentional torts, violations of statute, and injuries caused by gross negligence or recklessness. Exculpatory clauses in contracts are enforceable only to the extent that they cover simple negligence, and even then with significant limitations.
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For example, a California statute prohibits enforcement of contracts that "exempt anyone from responsibility for his own fraud, or willful injury to 79 " [C] ourts are generally happy to bless the parties' settlement without inquiring about its terms." WARE, supra note 56, at § 2.47 (citing Mars Steel Corp. v. Cont'l Ill. Nat'l Bank & Tr. Co., 834 F.2d 677, 681 (7th Cir. 1987)) ("The fairness of a settlement of a legal dispute is like the adequacy of the consideration supporting a contractual promise: a matter best left to negotiation between the parties."). See generally 15A C.J.S. COMPROMISE & SETTLEMENT § 33 (2014) ("As a general rule, a settlement agreement is considered valid and enforceable if it is entered into in good faith, and courts will not invalidate settlement agreements absent a strong showing that they violate good morals or the public interest because of error, bad faith, or fraud." (footnotes omitted)); Baptist v. City of Kankakee, 481 F.3d 485, 492 (7th Cir. 2007 ) (holding that plaintiffs received value in exchange for the settlement of their claim, and therefore the Court will not inquire to adequacy of settlement terms); Russell v. United States, 320 F.2d 920, 928 (Ct. Cl. 1963) ("Because it is not normally concerned with the soundness of a compromise, the court customarily accepts stipulated settlements calling for judgments against the United States, without any inquiry into the correctness of the legal principles or factual assumptions on which the compromise may be founded."); Trenton St. Ry. Co. v. Lawlor, 71 A. 234, 236 (N.J. 1908 ) ("The court will not inquire into the adequacy or inadequacy of the consideration of a compromise fairly and deliberately made."). 80 Certain rights cannot be traded away, at least prospectively, by the parties who enjoy their protections. Often called "exculpatory" clauses, contract provisions waiving a party's right to sue are therefore frequently unenforceable. Congress and the courts have made plain that parties cannot contract away the right to sue to vindicate any of an array of statutory rights . . . . Many common law actions, including suits for intentional, reckless, and even grossly negligent torts, also cannot be waived prospectively. Often, courts allow actions for even common negligence to proceed notwithstanding a predispute waiver. the person or property of another, or violation of law, whether willful or negligent . . . ."
82 Despite this statute, however, California courts often enforce contracts exculpating a party "from liability for ordinary negligence . . . where no public interest is involved . . . and no statute expressly prohibits it."
83 For example, courts generally enforce exculpatory clauses in the recreational sports context. 84 In contrast, the California Supreme Court did not enforce an exculpatory clause in a contract between a hospital and an entering patient because it held that contract affects the public interest.
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Why does our law routinely enforce post-dispute agreements to negate claims (settlement agreements) but often not enforce pre-dispute agreements to negate claims (exculpatory clauses)? Two major reasons come to mind. First, the level of consent to settlement agreements tends to be very high. Settlement agreements are formed post-dispute, and often after litigation has begun. At this point, even the least sophisticated parties are likely advised by a lawyer and focused on resolving a particular disputed claim. Thus, they are likely to appreciate the main right they lose by settling: the right to continue litigating the claim. 86 So while a settling plaintiff may be an unsophisticated or vulnerable consumer or employee negating her claim by trading away an important right (the right to litigate it), such individuals consent to that trade when they tend to have their greatest understanding of and appreciation for that right.
In contrast, an exculpatory clause in a contract with many other clauses is formed pre-dispute when a party who had no role in drafting the contract-such as an unsophisticated or vulnerable consumer or employeemay have little appreciation for the right to litigate and the exculpatory clause's negation of it. That individual may not even notice the exculpatory clause in the contract, let alone understand it and reflect on it, much less discuss it with counsel. Relatedly, the contract containing the exculpatory clause is part of a transaction with a benefit (such as a product or a loan of 82 Cal. Civ. Code § 1668 (2013) ; see also Kalisch-Jarcho, Inc. v. City of New York, 448 N.E.2d 413, 416 (N.Y. 1983 An individual weighing an offer to settle a claim based on acts that have already occurred has concrete wrongs to evaluate and is in a much better position to assess the extent of her harm than an individual thinking about future potentialities. She has more incentive to contact a lawyer. Particularly with legal representation, the person who has already been injured is in a much better position to evaluate her legal claims. A settlement can thus result from a bargain "in the shadow of the law," that is, taking into account the costs of potential litigation for both parties, the range of outcomes before a judge or a jury, and the facts and issues of proof in light of the legal standards. [Vol. 53 money) for the individual, but that benefit is probably not overtly tied to the claim she is negating. So the individual may simply think she is receiving a product or loan in exchange for her promise to pay money, as opposed to having a more thorough understanding that the contract provides that she is receiving the product or loan in exchange for all her promises in all the contract's clauses. In short, she may not realize that price is merely one term of the contract and that other contract terms (such as an exculpatory clause) likely affect the price at which the business is willing to contract.
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The second major reason our law routinely enforces (post-dispute) settlement agreements but usually does not enforce exculpatory clauses (predispute settlement agreements) relates to deterrence. As Michael Scodro emphasizes, the deterrence goal of Congress or other lawmakers tends to:
loom[ ] particularly large before a dispute arises. At that point, society's primary interest in a putative right of action lies in its ability to deter misconduct: "Remedies have both deterrent and compensatory effects, but at different times in the process, deterrence or compensation may predominate. Prior to the existence of a particular dispute, the potential availability of compensatory remedies acts purely as a deterrent, telling potential defendants how to order their conduct." 
Default Rules and Mandatory Rules
Professor Scodro writes "[t]he deterrent effect of nonwaivable rights is of the utmost importance, not solely to the individual who may become the 87 That contract terms favorable to sellers go hand-in-hand with lower prices "has been standard in the law-and-economics literature for at least a quarter of a century." Stephen J. Terms that govern the contractual relationship between buyers and sellers are attributes of the product in question, just as are the product's price and its physical and functional characteristics. Because buyers are boundedly rational rather than fully rational decisionmakers, when making purchasing decisions they take into account only a limited number of product attributes and ignore others. While sellers have an economic incentive to provide the efficient level of quality for the attributes buyers consider ("salient" attributes), they have an incentive to make attributes buyers do not consider ("non-salient" attributes) favorable to themselves, as doing so will not affect buyers' purchasing decisions. Assuming that price is always a salient product attribute for buyers, market competition actually will force sellers to provide lowquality non-salient attributes in order to save costs that will be passed along to buyers in the form of lower prices. 88 Scodro, supra note 81, at 591-92 (quoting Schwartz, supra note 81, at 118) (footnote omitted).
89 Id. at 591 (quoting Schwartz, supra note 81, at 118) (footnotes omitted).
victim of misconduct, but also to third parties and to society generally." 90 Here lies the important distinction between mandatory rules of law and default rules. 91 A mandatory (or "nonwaivable") rule creates rights that cannot be traded away in a pre-dispute contract, but can be traded away in a postdispute contract (such as a settlement agreement). In contrast, a default rule creates rights that can be traded away in a pre-or post-dispute contract. For example, in a sale of goods under the Uniform Commercial Code, the default rule is that the seller's place of business is the place for delivery of the goods, but the parties can opt out of that default with a pre-dispute contract term requiring delivery at some other location.
92
Default rules are very common in contract and commercial law.
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Mandatory rules are common in many other areas of law, particularly in areas of law-such as consumer, employment, labor, securities, and franchise law-replete with statutes and regulations prohibiting various arguably oppressive contract terms. 94 These differing approaches fit a general sense of contract and commercial law as allowing parties to a transaction the contractual freedom to achieve their goals (even if those goals displease non- Many regulatory statutes-particularly those protecting consumers or investorscontain "anti-waiver" provisions that expressly guarantee against contract terms purporting to waive the statutes' protections. Even without such statutory provisions, prospective waivers of such statutory protections are routinely struck down as unconscionable, void as against public policy, or simply because they would "'nullify the purposes' of the statute." parties) while other areas of law are more willing to regulate a contract (and thus hinder at least one of the parties to it), not only to protect the other contracting party but also to protect non-parties through deterrence. For these reasons, exculpatory clauses are much more consistent with contract and commercial law than with these other areas of law.
To put it another way, one can distinguish mandatory from default rules by determining whether the right recognized by a particular rule can be the subject of an enforceable exculpatory clause. If it can, then the right is merely the default, but if the right cannot be the subject of an enforceable exculpatory clause, then the right is protected by a mandatory rule. For example, when a contract for the sale of goods specifies delivery at the buyer's place of business, the contract contains (although few speak of it this way) an exculpatory clause in which the seller exculpates the buyer from liability for the buyer's failure to take delivery of the goods ("accept" the goods) at seller's place. 95 This is just one of millions of examples of contracting around default rules. Countless enforceable contract terms are in this sense enforceable exculpatory clauses because they contract around the default rule predispute. Exculpatory clauses, in this broad sense, are so common in contract and commercial law that they are not typically called exculpatory clauses. Instead the phrase "exculpatory clause" seems often used with a pejorative connotation that suggests a clause purporting to contract around that which perhaps should not be contracted around pre-dispute.
C. The Very Progressive Position on Arbitration: Enforce No PreDispute Arbitration Agreements
Like a settlement agreement and an exculpatory clause, an arbitration agreement also trades away the right to litigate. However, when parties form an arbitration agreement they do not simply negate their claims but rather replace their rights to litigate claims with rights to arbitrate claims. An arbitration agreement can resemble a settlement agreement in being formed post-dispute, when parties are most likely to appreciate the main right they lose by forming the agreement-the right to continue litigating the dispute. However, most arbitration agreements are (like exculpatory clauses) formed pre-dispute when parties' understanding tends to be much lower.
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A pre-dispute arbitration agreement nearly always consists of an arbitration clause among many non-arbitration clauses in a contract. For example, a form contract prepared by Seller's lawyer for all of Seller's sales of goods might include among its thirty clauses, stretching over five pages, a clause requiring Seller and Buyer to arbitrate, rather than litigate, any dispute arising out of or relating to the transaction. When Buyer signs the form or otherwise manifests assent to it, Buyer might not read the arbitration clause, let alone understand it and reflect on it, much less discuss it with counsel or negotiate it with Seller. In addition, a pre-dispute arbitration agreement is typically a broad agreement about how to resolve any dispute that may arise between the parties, so it is generally difficult-even for parties thinking about arbitration while forming the contract-to anticipate all the possible disputes that might arise and assess how a duty to arbitrate, rather than litigate, will affect each of them.
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For these reasons, some believe that individuals' pre-dispute arbitration agreements should never be enforced. For instance, Jean Braucher asserted that " [c] onsumer 'choice' of arbitration can only be meaningful if it is a post-dispute choice, when the consumer is represented by counsel. . . . The best way to reform arbitration systems is to make pre-dispute arbitration clauses unenforceable in consumer contracts." 99 This position, opposition to enforcing individuals' pre-dispute arbitration agreements, is the Very Proclosely akin to settlement agreements."); Ware, Vacating Legally-Erroneous Arbitration Awards, supra note 72, at 65-66 ("A post-dispute arbitration agreement is essentially a settlement agreement that leaves some of its important terms unspecified until the arbitrator specifies them."). 97 (2000) ("Consumer 'choice' of arbitration can only be meaningful if it is a post-dispute choice, when the consumer is represented by counsel who can evaluate the system's rules. The best way to reform arbitration systems is to make pre-dispute arbitration clauses unenforceable in consumer contracts, so that the arbitration systems view consumers as customers as much as the businesses they deal with."); Charles Knapp, Common Sense and Contracts Symposium: The Gateway Thread-AALS Contracts Listserv, 16 TOURO L. REV. 1147 REV. , 1173 REV. (2000 ("I think Jean Braucher has hit the nail in precisely the right place-if arbitration is so economically sound for everybody, then let the consumer be persuaded 'once the dispute has arisen' that arbitration is in her best gressive Position on arbitration agreements. The Very Progressive Position would require the highest level of consent-post-dispute consent-before enforcing individuals' agreements to arbitrate and thus is at the Left end of the continuum on the level of consent the law should require to trade away the right to litigate.
The Very Progressive Position is the thrust of the Arbitration Fairness Act, which would prohibit enforcement of consumers' and employees' predispute arbitration agreements. The Arbitration Fairness Act says "no predispute arbitration agreement shall be valid or enforceable if it requires arbitration of an employment dispute, consumer dispute, antitrust dispute, or civil rights dispute." 100 The Arbitration Fairness Act is not targeted at adhesive arbitration agreements; it attacks non-adhesive pre-dispute arbitration agreements as well. It would generally require that individuals' arbitration agreements be formed post-dispute to be enforceable.
D. The Moderately Progressive Position on Arbitration: Enforce NonAdhesive Pre-Dispute Arbitration Agreements
The Moderately Progressive Position is targeted at adhesive arbitration agreements, in contrast to the Very Progressive Position. While the Very Progressive Position would never enforce individuals' pre-dispute arbitration agreements, the Moderately Progressive Position would enforce an individual's pre-dispute arbitration agreement if it is non-adhesive. 101 interests too. The argument that 'but then the consumer might have a lawyer' obviously proves too much."). 100 Arbitration Fairness Act of 2013, S. 878, 113th Cong. (as reported by the S. Comm. on the Judiciary, May 7, 2013) . 101 For an articulation of the Moderately Progressive Position, see, for example, Jeffrey W. Stempel, A Better Approach to Arbitrability, 65 TUL. L. REV. 1377 REV. , 1431 REV. , 1434 REV. , 1440 REV. (1991 (defining "adhesion" as "take-it-or-leave-it," and opposing enforcement when "[t]he arbitration clause is part of a contract of adhesion and the subject matter of the contract is vital to contemporary human existence . . .").
If, for example, all landlords in a neighborhood, city, or town included arbitration clauses as part of their form leases, tenants could, if this defense applied, set aside the arbitration provision absent some indicia of affirmative tenant consent or some degree of bargaining and exchange. For example, if the landlord offered the apartment at $550 per month when the tenant signed a lease providing for arbitration and $600 per month when the tenant's lease had no arbitration clause, this would indicate choice and bargaining. Such contracts, even if the terms are standardized and nonnegotiable, may not even be contracts of adhesion because of the choice among different forms and rental rates.
Id. at 1440; see also George H. Friedman, What's a Regulator to Do? Mandatory Consumer Arbitration, Dodd-Frank, and the Consumer Financial Protection Bureau, DISP. RESOL. MAG., Summer 2014, at 6 ("[E] nsure that consumers knowingly and voluntarily agree to arbitrate . . ." by enforcing consumers' pre-dispute arbitration agreements only if they are "optional," that is, " [a] consumer cannot be denied goods or services if the consumer declines the arbitration option . . . .").
Individuals rarely form non-adhesive pre-dispute contracts, 102 including non-adhesive pre-dispute arbitration agreements. For a hypothetical example of a non-adhesive pre-dispute arbitration agreement, consider a credit card with a sixty-dollar annual fee. Suppose a month after the consumer receives and starts using her card the card issuer offers her a five-dollar-per-year rebate if she signs a document containing only an arbitration agreement (no other terms) and then mails that arbitration agreement to the issuer. A consumer who does that thereby forms a non-adhesive pre-dispute arbitration agreement. It is non-adhesive because agreeing to arbitration was not necessary for the consumer to get or keep using this credit card. The consumer could have left the contract terms as they were (she pays sixty dollars per year and retains her right to litigate) or pay fifty-five dollars per year while replacing her right to litigate with a right to arbitrate. The price/arbitration choice is up to the consumer, and it is the same credit card (with other contract terms the same) whether the consumer chooses arbitration or not. The consumer's path of least resistance is the high-price/no-arbitration option, because if the consumer does nothing but use her card then she pays sixty dollars and has no duty to arbitrate. Or she can make it five dollars a year cheaper if she goes through the snail-mail effort of signing the arbitration agreement, finding a stamp and envelope, and putting it all in the custody of the U.S. Postal Service.
A consumer who forms this hypothetical non-adhesive arbitration agreement seems far more likely than a party who "adheres" to an adhesive arbitration agreement (such as Buyer who signed Seller's five-page form contract above 103 ) to realize she is agreeing to arbitrate, so we might describe this consumer's consent to arbitration as relatively "knowing" consent, 104 in contrast to the "blanket" (2014) ("It is important to note that most consumer contracts are contracts of adhesion, so negotiation generally does not occur."). 103 See generally Ware, Vacating Legally-Erroneous Arbitration Awards, supra note 72. 104 Warkentine, Beyond Unconscionability, supra note 21, at 469-74. "Courts should determine the enforceability of certain unbargained-for terms based on a concept I call 'knowing assent.' Knowing assent means more than signing on the dotted line. Knowing assent requires the following: (1) that the unbargained-for term be conspicuous; (2) that the importance of that term be explained so that the adhering party understands its significance; and (3) that the adhering party objectively manifests its assent to that term separately from its manifestation of assent to undertaking a contractual obligation." Id. at 473 (footnotes omitted). 105 Over fifty years ago, Karl Llewellyn described buyers' consent to the sellers' form contracts as "specific" assent to the "few dickered terms" and "blanket" assent "to any not unreasonable or indecent term the seller may have on his form, which do not alter or eviscerate the reasonable meaning of the dickered terms." KARL LLEWELLYN, THE COMMON LAW TRADI-TION: DECIDING APPEALS 370 (1960) .
(including arbitration) on Seller's form contract. Also distinguishing this consumer from Buyer, this consumer plainly gets something helpful in exchange for-and overtly tied to-agreeing to arbitrate, a five-dollar lower price.
This hypothetical credit card pre-dispute arbitration agreement with the five-dollar-per-year rebate is extremely unusual because, in contrast to this hypothetical, most consumer arbitration agreements:
(1) are adhesive (presented to the consumer as an inseparable part of a "take it or leave it" form contract), so the consumer must forgo the entire transaction (credit, property, or service) with that business to avoid agreeing to arbitrate; (2) receive only the consumer's blanket (adhesive) consent given generally to all the terms on a form contract by signing or otherwise manifesting assent to it; and (3) are not overtly tied to a price reduction or other contract term plainly helpful to the consumer.
These distinctions do not matter under the Very Progressive Position, which would refuse to enforce the hypothetical credit card arbitration agreement simply because it was formed by an individual pre-dispute. 106 In contrast, the first of these distinctions is important under the Moderately Progressive Position, which would enforce the hypothetical credit card arbitration agreement because it is non-adhesive. And the second and third of these distinctions may be important for some versions of the Moderately Progressive Position, as the following paragraphs explain.
While "non-adhesive consent" seems the most concise way to describe the Moderately Progressive Position's requirement for enforcement of an individual's arbitration agreement, a fuller description would delve into the many facts that might lead reasonable people to find an individual's predispute consent to arbitration more meaningful than the blanket consent adhering individuals usually give in one fell swoop to all the terms of adhesion contracts.
107 For example, some versions of the Moderately Progressive Position would enforce the hypothetical credit card agreement only because postcontracting effort by the consumer was required for her to be bound to a predispute arbitration agreement. (The hypothetical consumer already had the credit card and a contract with her card issuer when she chose to amend that 106 See supra Part III.C. REV. 1381 REV. , 1406 REV. -07 (1996 ("[T] he legal system should focus on whether the consumer was adequately informed and agreed to arbitrate . . . . If so, such agreements should ordinarily be enforced.").
contract by mailing the arbitration agreement to the issuer.) In contrast, other versions of the Moderately Progressive Position might enforce a variation of the hypothetical in which the consumer's original contract with the card issuer included an arbitration clause and required the consumer to take some post-contracting effort to opt out of that arbitration clause. For example, under current law some arbitration clauses that might otherwise be held unconscionable avoid that holding by giving the consumer a period of time after contract formation to opt out of the arbitration clause.
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Going further, other versions of the Moderately Progressively Position might enforce even adhesive arbitration agreements if the individual adherent consents to the arbitration clause specifically, perhaps by signing or initialing the clause, and provides blanket consent to the contract (to all the contract's clauses), indicated by her signing the broader contract containing the arbitration clause. Cal. 2008 ) ("Guadagno had a meaningful opportunity to opt out of the Arbitration clause, which contained the class action waiver, by notifying E*Trade in writing within 60 days of receiving the Agreement. The Agreement highlighted the Arbitration clause, and the introduction to the Arbitration clause highlighted the opt out term. Because the Arbitration clause containing the waiver was not presented on a take-it-or-leave-it basis, but gave Guadagno sixty days to opt out, it was not unconscionable.").
109 See, e.g., Bell v. Cong. Mortgage Co., 30 Cal. Rptr. 2d 205, 210 (Ct. App. 1994 ) ("Further, we conclude that the enforceability of a compelled arbitration provision in a contract of adhesion requires that the provision appear in clear and unmistakable form by highlighting, bold type, or with an opportunity for specific acknowledgment by initialing."), depublished by Bell v. Cong. Mortgage Co., 1994 LEXIS 4258 (Cal. July 28, 1994 ; Korobkin, supra note 21, at 1246 ("[C]ourts could require sellers to procure specific assent to each boilerplate clause in a form contract, perhaps by having buyers initialize each paragraph. ("[T] here is an even better vehicle for ensuring contemplated consumer choice in accepting the arbitration clause: differ-ately Progressive Position might even enforce the arbitration agreement if it was tied to a five-dollar price reduction but not if it was tied to a five-cent price reduction.
In sum, the Moderately Progressive Position is actually a group of positions that require more than blanket consent to an adhesion contract ("adhesive consent") to trade away the right to litigate, but do not require postdispute consent. These Moderately Progressive Positions are therefore to the right of the Very Progressive Position, which requires post-dispute consent, and to the left of the Centrist Position, which generally requires only adhesive (blanket) consent to form an enforceable arbitration agreement and thus trade away the right to litigate.
E. The Centrist Position on Arbitration: Treat Adhesive Arbitration Agreements Like Other Adhesion Contracts
As just discussed, the Centrist Position on arbitration (unlike both Progressive Positions) would generally enforce individuals' adhesive arbitration agreements. This is because the Centrist Position uses contract law's standards of consent and, by those standards, most terms of most adhesion contracts are the products of mutual consent. Consent in contract law is generally objective rather than subjective.
111 Specifically, contract law does entiated pricing by acceptance or rejection at the point of sale. If pre-dispute agreements to individual arbitration accomplish in practice what they should in theory-reduced litigation costs to the business-these savings should be passed along to the consumer in the form of lower prices for consumer products. In other words, the consumer who opts out of binding arbitration in order to preserve a judicial forum and the class mechanism should have to pay a premium in order to preserve potentially expensive litigation to the supplier. Despite the attractions of the differentiated pricing scheme, it has not yet been widely adopted, perhaps due to administrative costs."); Jeremy Senderowicz, Consumer Arbitration 275, 302 (1999) (proposing to amend FAA so enforcement of arbitration agreements only applies to "a contract prepared by a merchant and offered to a non-merchant if (1) additional consideration is provided by the merchant for the provision of the contract concerning arbitration; and (2) the merchant provides information to the nonmerchant describing the procedural differences between, and all other factors which may distinguish the outcomes of, the arbitration process and litigation" not require knowing consent to each term on an adhesion contract, but rather routinely enforces contract terms the adhering party probably did not know about when forming the contract, unless she read the entire contract before manifesting her consent to it by signing it, performing it, or some other manifestation such as clicking "agree" on a website containing the contract terms. Such manifestations of assent, 112 plus consideration, are well established as contract law's requirements to form a contract. 113 In short, contract law's objective consent standards enforce most adhesive contract terms, 114 and thus would enforce most adhesive arbitration agreements.
Contract law's objective consent standards enforce most, rather than all, adhesive contract terms. As the Restatement (Second) of Contracts says:
A party who makes regular use of a standardized form of agreement does not ordinarily expect his customers to understand or even to read the standard terms . . . . Customers do not in fact ordinarily understand or even read the standard terms. They trust to the good faith of the party using the form and to the tacit representation that like terms are being accepted regularly by others similarly situated. But they understand that they are assenting to the terms not read or not understood, subject to such limitations as the law may impose.
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making Power, 84 HARV. L. REV. 529, 542-43 (1971) ("Of course, a consensual theory of contract does not require actual subjective consent to make a contract binding. It is enough that both parties act, verbally or nonverbally, so as to give each other the reasonable expectation that they understand the meaning which is manifested by either of them. That a person may inadvertently manifest what he does not intend is a possibility which may produce unwanted contracts but which does not reduce the consensual character of contract law. All consensual processes are grounded on manifested rather than unmanifested thoughts, as, indeed, they must be.").
112 See, e.g INFO. SOC'Y 271, 284 (2008) ("[C] ourts have readily concluded that clicking an 'I agree' icon next to an electronic presentation of the seller's terms forms a contract and manifests the purchaser's assent to those terms."); Juliet M. Moringiello, Signals, Assent, and Internet Contracting, 57 RUTGERS L. REV. 1307 , 1323 (2005 ("Many courts analyzing click-wrap agreements have found the act of clicking an 'I agree' button to be an explicit manifestation of assent to contract terms."); Warkentine, Beyond Unconscionability, supra note 21, at 471 ("Courts almost always find the requisite outward manifestation of assent based on the act of signing a standard form contract."); Alan M. White & Cathy L. Manfield, Literacy and Contract, 13 STAN. L. & POL'Y REV. 233, 250-51 (2002) ("[J] udiciary's response to adhesion contracts . . . still is to assume manifestation of assent and to apply the 'you signed it, you're bound' rule.").
113 RESTATEMENT (SECOND) OF CONTRACTS § 17 (AM. LAW INST. 1981) . 114 See Korobkin, supra note 21, at 1203, 1204 ("Contract law generally provides for the enforcement of the terms in form contracts, thus essentially allowing the drafting party (almost always the seller in consumer contracts but sometimes the buyer in commercial contracts) to create its own private law to govern its transactions. If the non-drafting party indicates his general assent to the form, courts will enforce the terms contained therein whether or not that party approves of the terms provided, understands those terms, has read them, or even has the vaguest idea what the terms might be about. Limited exceptions are made to this rule, most notably if the terms are found to be 'unconscionable.'"). 115 RESTATEMENT ( What are these limitations? An important limitation is found in the Restatement section corresponding to the comment just quoted. Section 211 (3) states that the customer does not assent to a form contract term if the seller (the party regularly using the form) "has reason to believe that the [customer] would not have accepted the agreement if he had known that the agreement contained the particular term." 116 This reasoning protects consumers and others from much of the risk posed by form contracts. The consumer does not need to worry that the form contains a term that is "bizarre or oppressive," "eviscerates the non-standard terms explicitly agreed to," or "eliminates the dominant purpose of the transaction," because such terms are not part of the contract.
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A related contract law doctrine is unconscionability. Unconscionability is often thought of as coming in two forms: substantive and procedural.
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Substantive unconscionability refers simply to contract terms that are "unreasonably favorable" to one side.
119 Procedural unconscionability deals with the process of contract formation, encompassing "not only the employment of sharp practices and the use of fine print and convoluted language, but a lack of understanding and an inequality of bargaining power."
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Most statements of the law of unconscionability now hold that both procedural and substantive unconscionability are required before courts will grant relief from a challenged term. Judicial decisions have not consistently followed this principle, however, and some courts have suggested a vaguely mathematical metaphor in which a large amount of one type of unconscionability can make up for only a small amount of the other.
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116 Id. § 211 cmt. f. 117 Id.; see also Randy E. Barnett, Consenting to Form Contracts, 71 FORDHAM L. REV. 627, 639 (2002) ("[P] arties who sign forms or click 'I agree' are manifesting their consent to be bound by the unread terms in the forms. They would rather run the risk of agreeing to unread terms than either (a) decline to agree or (b) read the terms. Refusing to enforce all of these terms would violate their freedom to contract. But parties who click 'I agree' are not realistically manifesting their assent to radically unexpected terms. Enforcing such an unread term would violate the parties' freedom from contract.").
118 Murray, Jr., Judicial Vision of Contract, supra note 102, at 265 ("[T] he current fashion inevitably describes unconscionability as 'procedural' or 'substantive.'").
119 See, e.g., E. ALLAN FARNSWORTH, CONTRACTS § 4.28 (2d ed. 1990 ); Murray, Jr., Judicial Vision of Contract, supra note 102, at 266 ("Substantive unconscionability is concerned with whether a contract, or a term of a contract, is overly harsh, one-sided, or manifests an outrageous degree of unfairness.").
120 FARNSWORTH, supra note 119, at § 4.28; see also RESTATEMENT (SECOND) OF CON-TRACTS § 208 (AM. LAW INST. 1981); Murray, Jr., Judicial Vision of Contract, supra note 102, at 265 ("'Procedural' unconscionability is concerned with the circumstances under which the contract was negotiated and formed including the conspicuous or inconspicuous form in which the allegedly unconscionable term is found and, in particular, whether a genuine negotiation occurred, versus a take-it-or-leave-it demand that precluded any choice by the party with inferior bargaining power. Where only one party dictates the terms, the agreement is a 'contract of adhesion' which is 'procedurally' unconscionable.").
121 Richard Craswell, Property Rules and Liability Rules in Unconscionability and Related Doctrines, 60 U. CHI. L. REV. 1, 17 (1993) ; see also Melissa T. Lonegrass, Finding Room for That a contract is adhesive greatly increases the likelihood a court will find it procedurally unconscionable, and some courts go as far as "equat[ing] the finding of a contract of adhesion with the finding of procedural unconscionability."
122 So contract law's unconscionability doctrine-and its related doctrine summarized in Restatement Section 211(3)-keep contract law's standards of consent from enforcing all adhesive contract terms. By incorporating these consent standards, the Centrist Position on arbitration would enforce most, but not nearly all, adhesive arbitration agreements.
In sum, the Centrist Position on arbitration adopts contract law's standards of consent and thus requires a lower level of consent to trade away the right to litigate than do the two Progressive Positions. In contrast to the two Progressive Positions-which would never enforce individuals' pre-dispute arbitration agreements (the Very Progressive Position) or would only enforce them when non-adhesive (the Moderately Progressive Position)-the Centrist Position would use contract law's standards of consent and thus enforce most adhesive arbitration agreements. 123 In other words, the Centrist Position on arbitration does not require post-dispute consent or non-adhesive, predispute consent to trade away the right to litigate. For the Centrist Position, pre-dispute consent is usually (but not nearly always) sufficient, even if it is merely the adhesive (blanket) consent consumers generally give to all the terms on a form contract by signing or otherwise manifesting assent to it.
F. The Moderately Conservative Position on Arbitration:
The Separability Doctrine
The Centrist Position requires a higher standard of consent than the Moderately Conservative position. This is because the Centrist Position borrows from contract law both its standards of consent and its defenses to enforcement. In contrast, the Moderately Conservative Position borrows contract law's standards of consent, but rejects contract law's defenses. To put it more precisely, the Centrist Position applies to the right to litigate both contract law's (relatively low) standards of consent and contract law's main tools to police the sometimes harsh results of those low standards of consent-defenses such as misrepresentation, duress, unconscionability, and illegality (or "public policy"). In contrast, the Moderately Conservative Fairness in Formalism-The Sliding Scale Approach to Unconscionability, 44 LOY. U. CHI. L.J. 1, 11-13 (2012) (discussing conventional requirement to make a strong showing of both forms of unconscionability, and sliding scale's similar requirement that both forms be present, however a lesser showing of one form may be acceptable with a large amount of the other form present); John E. Murray, Jr., Revised Article 2: Eliminating the "Battle" and Unconscionability, 52 S. TEX. L. REV. 593, 606-08 (2011) (discussing requirement of most courts that both substantive and procedural unconscionability be present, and a "sliding scale" approach that allows a large amount of one form of unconscionability to make up for a lack of the other). 122 Despite the possibility Buyer could prove any of these defenses, the Moderately Conservative Position nevertheless holds that the arbitration clause of the contract alienates Buyer's right to litigate. The Moderately Conservative Position reaches this conclusion by treating the arbitration clause as a separately-enforceable agreement from the contract containing it, so if Buyer's defense is not focused on the arbitration clause in particular, then the court enforces that clause as an agreement to arbitrate disputes about whether there is a defense to enforcement of the broader contract containing that clause. 131 Treating the arbitration clause as a separately enforceable agreement is usually called the "separability doctrine," 132 and having it removes from the right to litigate the protection of the contract defenses. The Moderately Conservative Position supports the separability doctrine and thus would require a lower level of consent to trade away the right to litigate than would the Centrist Position and the two Progressive Positions.
G. The Very Conservative Position: Converting Some Arbitration Agreements into Exculpatory Clauses
Under the Moderately Conservative Position if an agreement to arbitrate is enforced then that agreement's terms are generally subject to the same limits as other contracts about what rights (other than the right to litigate) can be traded away pre-dispute. 133 In contrast, the Very Conservative Position would exempt arbitration agreements from some of those limits. In particular, the Very Conservative Position exempts arbitration agreements from limits relating to (1) appealing legally-erroneous decisions, and (2) class actions. By removing these limits, the Very Conservative Position effectively converts some adhesive arbitration agreements into exculpatory clauses and enforces them in circumstances in which comparable non-arbi- 131 In Buckeye, the Supreme Court held "that, regardless of whether the challenge is brought in federal or state court, a challenge to the validity of the contract as a whole, and not specifically to the arbitration clause, must go to the arbitrator." Id. at 449. Decades earlier, the Court stated that if Prima Paint had argued that there was fraud "directed to the arbitration clause itself," Prima Paint Corp., 388 U.S. at 402, then Prima Paint would have been entitled to a trial on that issue, but was in fact not entitled to a trial because it made a "claim[ ] of fraud in the inducement of the contract generally," id. at 404.
132 Buckeye uses the term "severability," Buckeye, 546 U.S. at 445, rather than "separability." Interestingly, courts seem to have a slight preference for the former term, while scholars seem to have a stronger preference for the latter. On August 16, 2015, searches in Westlaw revealed 82 cases and 223 secondary sources with the search "arbitration & 'severability doctrine'" and 80 cases and 362 secondary sources with the search "arbitration & 'separability doctrine. '" 133 Exceptions to this generalization may relate to the three topics noted in AT&T Mobility LLC v. Concepcion: agreements relating to discovery, evidence and jury. 563 U.S. 333, 343 (2011) . Under current law, arbitration agreements may be less limited than non-arbitration agreements with respect to these three topics. For example, a pre-dispute contract term reducing discovery, reducing evidentiary rules, or eliminating the possibility of jury trial may be enforced under lower standards of consent if found in an arbitration agreement than in a nonarbitration agreement. [Vol. 53 tration agreements would be unenforceable. In this respect, the Very Conservative Position thus would require a lower level of consent than would the Moderately Conservative Position.
Legally-Erroneous Decisions
Consider a hypothetical pre-dispute contract that does not have an arbitration clause. Instead, the contract provides that litigation of any disputes shall end with the trial court's judgment. In other words, the contract includes an agreement not to appeal. Because the primary purpose of appeal is to correct legal errors by the trial court, 134 a contract clause prohibiting appeal essentially consents to the enforcement of legally erroneous decisions by the trial court. While such a clause might not indicate the parties' consent to a trial court intentionally or negligently reaching a legally erroneous decision, trial courts sometimes make errors of law; when that occurs a contract clause prohibiting appeal would be the parties' consent to enforcement of that legally erroneous decision. Such a contract clause would be extremely unusual and probably unenforceable. 135 In other words, a general limit on contract terms is that they cannot contract away the right to correct legally erroneous decisions of the trial court, the initial adjudicator. 136 However, the Very Conservative Position would remove this limit from arbitration agreements by enforcing arbitration agreements that contract away the right to correct legally-erroneous decisions of the initial adjudicator, the arbitrator. The Very Conservative Position would do this by having courts confirm and enforce arbitration awards without reviewing those awards to determine whether the arbitrator correctly applied substantive law. If the arbitrator made an error of law and that error resulted in denying a claim that would have prevailed under a correct decision of law, then a court confirming and enforcing the award allows the arbitration agreement to have the same effect as an exculpatory clause: a claim that would have won but for a pre-dispute contract clause loses because that clause is enforced.
In short, arbitration clauses can operate like exculpatory clauses, unless courts police arbitrators' legally-erroneous awards like appellate courts police trial courts' legally-erroneous decisions: with de novo review on questions of law. While appellate courts give de novo review to trial courts' rulings on questions of law, 137 the Very Conservative Position supports highly deferential judicial review of arbitrators' rulings on questions of law. 138 In sum, the Very Conservative Position exempts arbitration agreements from otherwise-applicable law prohibiting pre-dispute agreements to comply with, rather than appeal, legally erroneous decisions.
Class Action "Waivers"
The Very Conservative Position would also exempt arbitration agreements from otherwise-applicable law relating to class actions. Whether a contract includes an arbitration clause or not, the contract may have language by which the parties purport to "waive" ( 6) states that 'findings of fact, whether based on oral or other evidence, must not be set aside unless clearly erroneous, and the reviewing court must give due regard to the trial court's opportunity to judge the witnesses' credibility.' The standard of review on legal issues appealed from the district courts is de novo."). 138 See Hall Street Assocs., L.L.C. v. Mattel, Inc., 552 U.S. 576, 581 (2008) ("[T]he grounds for vacatur and modification provided by § § 10 and 11 of the FAA are exclusive."); id. at 588 (viewing the FAA's provisions on confirmation and vacatur of arbitration awards "as substantiating a national policy favoring arbitration with just the limited review needed to maintain arbitration's essential virtue of resolving disputes straightaway. Any other reading opens the door to the full-bore legal and evidentiary appeals that can render informal arbitration merely a prelude to a more cumbersome and time-consuming judicial review process and bring arbitration theory to grief in post-arbitration process"). In contrast, the Moderately Conservative, Centrist, and Progressive Positions support less deferential judicial review of arbitrators' rulings on at least some questions of law and thus would be more likely to vacate legallyerroneous arbitration awards. See infra note 146. 139 See Ware, Contractual Waivers, supra note 123, at 205.
One can alienate one's rights in two ways: in exchange for consideration or in the absence of consideration. To put it another way, one can trade away one's rights, or one can give away one's rights. In some legal contexts, such as contract law, the term rights to be part of a class action. Such a contract may say something like the parties "waive their rights to serve as a representative, as a private attorney general, or in any other representative capacity, and/or to participate as a member of a class of claimants." 140 If this sort of language is in a contract with an arbitration clause, then it is often called an "arbitral class waiver." If this sort of language is in a contract without an arbitration clause, then it may be a called a "non-arbitral class waiver."
The Very Conservative Position holds that adhesive arbitral class waivers should be enforced under circumstances in which non-arbitral class waivers would be unenforceable. 141 In contrast, the Moderately Conservative Position and Centrist Position would enforce adhesive arbitral class waivers only in circumstances in which non-arbitral adhesive class waivers would be enforced; and the Progressive Positions would never enforce adhesive arbitral class waivers because they would not enforce adhesive arbitration agreements at all. In short, the Very Conservative Position would remove from arbitration agreements the limits on class waivers that apply to non-arbitration agreements. The Very Conservative Position would remove otherwiseapplicable law prohibiting class waivers under a fairly wide range of circumstances.
In sum, the Very Conservative Position is at the Right end of the continuum of five positions on arbitration because only the Very Conservative Position would (1) enforce pre-dispute adhesive arbitration agreements, (2) contained in contracts that might be unenforceable due to a contract defense, (3) while removing from those arbitration agreements otherwise-applicable limits relating to appealing legally erroneous decisions and to class waivers.
IV. CURRENT LAW'S PLACE ON THE CONTINUUM AND PROPOSALS FOR REFORM
Current law adopts the Very Conservative Position. Under current law:
"waiver" is often used to refer only to giving away one's rights. Standard accounts of contract law, for example, carefully distinguish the "waiver" of contractual rights, which does not require consideration, from the "modification" of contractual rights, which does.
Id. (citing FARNSWORTH, supra note 119, at § 8.5). For this reason, "class waiver" is a misleading term to the extent "waiver" implies alienating a right for nothing in return; if the alienating occurs through a contract term then it is better understood as a trade than a waiver. 141 See infra notes 142-143. financial services contracts. 156 The proposed rule would impose conditions and limitations on such agreements.
V. CONCLUSION
The basic principle behind the Centrist Position is that, with few and relatively uncontroversial exceptions, 157 adhesive arbitration agreements should be as enforceable as other adhesion contracts, but not more so. In other words, this Article rejects conservative-supported anomalies that enforce adhesive arbitration agreements more broadly than other adhesion contracts, and proposes-contrary to the position advocated by progressivesthat once these anomalies are fixed, adhesive arbitration agreements should be as generally enforceable as other adhesion contracts.
This would have several beneficial effects. First, it would protect consumers and other individuals from enforcement of contracts that, outside the arbitration context, our law would not enforce because of the presence of a contract-law defense, a prohibition on appealing legally-erroneous decisions, or a prohibition on class actions. Second, it would protect the freedom of individuals and other parties to choose, within the bounds of generally applicable law, what agreements to make, and thus what set of rights and duties to acquire. Finally, it would strengthen arbitration as an alternative process of dispute resolution, providing healthy competition to government courts and facilitating access to justice for a variety of claims.
156 12 U.S.C. § 5518(b) (2012); see also CompuCredit Corp. v. Greenwood, 132 S. Ct. 665, 672 (2012) (describing 12 U.S.C. § 5518(b) as "granting authority to the newly created Consumer Financial Protection Bureau to regulate predispute arbitration agreements in contracts for consumer financial products or services"). 157 See supra note 133 (discussing discovery, evidence, and jury).
